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 1.  TIME:  9:00   CASE#: MS18-0432 
CASE NAME: BOSCO CREDIT VS GROSSI 
HEARING ON DEMURRER TO UD RES FORECLOSURE COMPLAINT of BOSCO 
CREDIT LLC FILED BY AGOSTINO E GROSSI 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Agostino E. Grossi 
(“Defendant” or “Grossi”). The Defendant is in pro per. The Demurrer relates to the unlawful 
detainer complaint filed by Plaintiff Bosco Credit LLC (“Plaintiff” or “Bosco”). Plaintiff purchased 
21 Mt. Hamilton Court, Clayton, CA 945 (the “Subject Property”) at a foreclosure sale. Plaintiff 
seeks recovery of possession from Defendant, the former owner of the Subject Property. 

Defendant demurs pursuant to Code of Civil Procedure § 430.10(e) on the grounds that Plaintiff 
fails to state facts sufficient to constitute a cause of action for unlawful detainer, on the grounds 
that the Complaint is not verified by Bosco Credit LLC pursuant to § 446, and on the grounds 
that the Complaint does not allege that Plaintiff “perfected” title.  

For the following reasons, the Demurrer is overruled. Defendant must file his answer by 
December 6, 2018.  

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 
and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 
465, 477. 

Analysis 

Under California law, there is a common law rebuttable presumption that a foreclosure sale has 
been conducted regularly and fairly. Royal Thrift and Loan Co. v. County Escrow, Inc. (2004) 
123 Cal.App.4th 24, 32. In addition, California Civil Code § 2924 creates a statutory 
presumption that arises “from the recital in the trustee’s deed that all statutory requirements for 
notice of default and sale have been satisfied. This presumption is prima facie evidence of 
compliance and conclusive evidence of compliance in favor of a bona fide purchaser or 
encumbrancer. Thus, once a deed reciting that all legal requirements have been satisfied has 
been transferred to a buyer at a foreclosure sale, the sale can be successfully attacked on the 
grounds of procedural irregularity only if the buyer is not a bona fide purchaser.” 6 Angels, Inc. 
v. Stuart-Wright Mortgage, Inc. (2001) 85 Cal.App.4th 1279, 1286; see also Cal. Civ. Code 
§ 2924(c) (“A recital in the deed executed pursuant to the power of sale of compliance with all 
requirements of law regarding the mailing of copies of notices or the publication of a copy of the 
notice of default or the personal delivery of the copy of the notice of default or the posting of 
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copies of the notice of sale or the publication of a copy thereof shall constitute prima facie 
evidence of compliance therewith and conclusive evidence thereof in favor of bona fide 
purchasers and encumbrancers for value and without notice”). 

Here, Bosco has attached to the Complaint a copy of the Trustee’s Deed Upon Sale that reflects 
a foreclosure sale of the Property on or about July 25, 2018. Complaint, Ex. 1. The Trustee’s 
Deed Upon Sale recites that “[a]ll requirements of law and the applicable Deed of Trust 
including, but not limited to those enumerated by Civil Code 2924, et seq., regarding the mailing, 
publication, personal delivery and posting of the Notice of Default and Notice of Sale, as 
respectively appropriate, have been met.” Id. The Trustee’s Deed Upon Sale also reflects that 
Agostino E. Grossi was the borrower under the foreclosed upon Deed of Trust. Id. 

As to whether title has been duly perfected, Exhibit A to the complaint indicates that the deed of 
trust was recorded on July 27, 2018, which was before the complaint was filed, and before the 
notice to quit was served.  Thus, while there is an unresolved legal issue about whether the 
deed must be recorded before the notice to quit is served, or only before filing the action, 
plaintiff has complied under either theory.  (See Dr. Leevil, LLC v. Westlake Health Care Center 
(2017) 9 Cal.App.5th 450, review granted, June 14, 2017, S241324.) 

The Plaintiff has alleged facts sufficient to state that it purchased the Property at a foreclosure 
sale and thereafter “duly perfected” its title. 

Furthermore, Plaintiff has sufficiently alleged that it complied with the notice requirements of 
Code of Civil Procedure §§ 1161 and 1161a. See Complaint at Exs. 2 and 3 (Notice to Quit and 
Proof of Service, respectively).  

Finally, with respect to Defendant’s argument regarding verification, Civil Code § 446 specifies 
the circumstances under which an attorney may verify a pleading on behalf of her client and 
requires that when the attorney does so she shall set forth the reasons why the verification was 
not made by one of the parties. Here, the verification is signed by attorney Cori B. Jones, Esq. 
and reads in part that she makes the verification “as the Plaintiff has no officers in [Orange 
County] who have any personal knowledge of this matter.” That meets the statutory 
requirements of § 446(a). 

The Complaint sufficiently alleges facts to state a cause of action for unlawful detainer.  
 

  

  
 2.  TIME:  9:00   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF SETTLEMENT 
FILED BY NATHAN COZZITORTO, RENA COZZITORTO, MICHAEL COZZITORTO 
* TENTATIVE RULING: * 
 
 Continued by Stipulation of the parties to 12/13/18 at 9:00 a.m. 
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 3.  TIME:  9:00   CASE#: MSC15-02051 
CASE NAME: VORISE VS. 24 HOUR FITNESS 
HEARING ON MOTION TO/FOR APPROVE SETTLEMENT PURS. TO PAGA FILED 
BY JUSTIN VORISE 
* TENTATIVE RULING: * 
 
 Hearing required. 

 Procedure: 

First, the Court has substantial concerns about the procedural context.  Apparently, the 
settlement was submitted to Judge Riemer in Riverside County, and when that Court expressed 
reservations about whether the settlement could be entered as a judgment, the parties withdrew 
the motion and filed it in this Court.  The parties should be prepared to address whether that is 
proper.  Until that issue is resolved, the Court is not inclined to proceed with the motion.  If that 
issue can be resolved, the Court offers the following observations. 

 Legal Standards: 

The Legislature’s express command that PAGA settlements be approved by the court 
necessarily implies that there is some substantive dimension to the review.  See Labor Code 
Section 2699(l).  The Court’s review, however, is somewhat hampered by the lack of guidance 
in the statute or case law concerning the basis upon which a settlement may be approved.  In 
contrast, significant guidance exists concerning standards for approval of class actions. (Dunk v. 
Ford Motor Co. (1996) 48 Cal.App.4th1794, 1891); other statutory public-interest settlement 
provisions (Health & Safety Code Section 25249.7(d)), and “Proposition 65” settlements 
approved only where the court finds the settlement provides “reasonable” warnings, attorney 
fees, and civil penalties.  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America 
(2006) 141 Cal.App.4th 46, 64.)  

 With respect to PAGA itself, the Court has found no binding authority, but one federal 
District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  Since 
this case is not a class action, the “fair, reasonable, and adequate” standard may not apply, but 
the LWDA’s view that “the relief provided for under the PAGA be genuine and meaningful” does 
apply.  The Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise 
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would result in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, 
citing Labor Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no 
“coherent analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender 
its duty to see that the judgment to be entered is a just one, nor is the court to act as a mere 
puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 
50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not always 
apply, because “[w]here the rights of the public are implicated, the additional safeguard of 
judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America, supra, 141 
Cal.App.4th at 63.) 

Thus, in reviewing the settlement the Court must determine whether it is reasonable with 
respect to PAGA claims (not individual claims not covered by the settlement); whether it is in the 
interest of the public, as opposed to merely reflecting the individual plaintiff’s use of penalty 
claims in order to obtain a private recovery; and whether it is in any respect either contrary to 
law or public policy.  

Preclusive effect:   

The parties, understandably, are concerned about the extent to which the settlement 
would preclude other claims.   

In Arias v. Superior Court (2009) 46 Cal. 4th 969, 985-986, the Supreme Court held that a 

judgment in a PAGA case “is binding not only on the named employee plaintiff but also on 

government agencies and any aggrieved employee not a party to the proceeding.”  This has 

been the result under similar statutes that provide for citizen enforcement suits “in the public 

interest.”  (Consumer Advocacy Group v. ExxonMobil Corp. (2008) 168 Cal.App.4th 675, 685, 

692.)  Moreover, as the court stated in that case, “A judgment entered … by consent or 

stipulation, is as conclusive a … bar as a judgment rendered after trial. (4 Witkin, Cal. Procedure 

(2d ed. 1971) Judgment, § 170, p. 3312) (Citizens for Open Access,etc. [v. Seadrift Assn. v. 

Seadrift Assn.] (1998) 60 Cal.App.4th 1053, 1065[.]”  (Id., at 694 [internal quotation marks 

omitted].) 

In applying these authorities, however, care must be taken with respect to two issues.  

First, the matter must involve plaintiffs “appearing in the public interest,” not any individual 

claims for damages or restitution.  Thus, to the extent that this claim does not purport to resolve 

any individual claims for wages, but only the State’s claims, it can have preclusive effect.  As to 

individual wage claims, it cannot have preclusive effect absent notice and an opportunity to be 

heard to the affected individuals.  Second, as noted in Consumer Advocacy Group, the 

preclusive effect is limited to those claims for which the plaintiff had properly perfected its 

authority to bring the action, i.e., those properly identified in the mandated pre-suit notice.   
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 Accordingly, the Court has some concerns about which claims are purportedly covered.  

Plaintiffs assert that the settlement, as set forth in Par. 4.12.1, by definition “does not 

encompass non-PAGA claims for the underlying wage and hour violations under the Labor 

Code.”  (Cottrell Dec., Par. 37.) “PAGA Released Claims” is defined in Paragraph 2.21 as “any 

and all claims against Releasees that have been or could have been asserted under the PAGA, 

including under Labor Code Section 558, based upon alleged violations of the Labor Code, the 

Industrial Welfare Commission Wage Order 2-2001 (“Wage Order”), and any other provision of 

law as alleged in the complaint, amended complaints, LWDA letters, and amended LWDA 

letters in the Actions, including claims based on…[a variety of specified provisions]”. 

First, the provision as written would appear to encompass claims that were never raised 

in the LWDA letter.  As noted above, the Court is inclined to determine that plaintiff’s authority to 

resolve claims is limited to those claims identified in a pre-suit notice.  Counsel need to address 

this issue.  

Second, the Court is concerned about the application of the settlement to “statutory 

damages” under Labor Code provisions such as sections 203 and 558, which the court 

addressed in Esparza v. KS Industries, L.P. (2017) 13 Cal. App. 5th 1228, 1241.  Reviewing the 

Supreme Court’s decision in Iskanian, the Court found that these are statutory damages 

because they “could have been obtained by individual employees suing in their individual 

capacities—that is, victim-specific relief.”  (Id., at 1243.)  It then found that such statutory 

damages were not public claims, and therefore did not fall within the “nonarbitrability” rule 

adopted in Iskanian.  (The Court is aware that a different Court of Appeal took a different view in 

Lawson v. ZB, N.A. (2017) 18 Cal. App. 5th 705.  The Supreme Court, however, granted review 

in Lawson, meaning that while it can be cited, Esparza is the controlling authority. (C.R.C. 

8.1115(e) and comment thereto).)  While the issue here is not arbitration, the underlying 

principal suggests that the “statutory damage” claims are not PAGA penalties that can be 

resolved by these plaintiffs on behalf of all other employees, outside the context of a class 

action.  As to those claims, it may be that while separate individual claims are not barred, in any 

subsequent action raising the same claims, the defendant would be entitled to an offset for any 

wages paid under section 558 in this case.  Section 558 claims are specifically included in the 

release.  They are listed as being paid in the amount of $2,592,716.00.  The parties need to 

clarify their intent with respect to “statutory damage” claims. 

The Court notes that counsel attests that this is a global settlement of all three matters, 

i.e., it does not raise issues concerning other plaintiffs with pending actions raising the same 

claims.  The parties should confirm that they are not aware of any other pending actions raising 

claims intended to be resolved by this settlement. 

The Court also has some concern about “releasing” claims, which is an appropriate 

provision for a contract between individuals, but probably ought not to appear in a judgment. 

Reasonableness of the Penalties: 

The parties have provided an extensive analysis of the basis for the penalty amounts for 

the variety of claims presented in the case.  They appear to be rational, consistent, and based 
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on reasonable analysis of the law and facts.  The Court has not found, however, anything 

indicating an estimate of the actual payment that each employee will receive. 

Attorney fees: 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  This theory does apply here, and counsel have offered substantial bases for the 

award, i.e., substantial risk in a contingency case, long and arduous litigation, and an excellent 

result.  While this case is not a class action, this Court believes that even a proper common 

fund-based fee award should be reviewed through a lodestar cross-check.  In Lafitte v. Robert 

Half International (2016) 1 Cal. 5th 480, 503, the Supreme Court endorsed the use of a lodestar 

cross-check as a way to determine whether the percentage allocated is reasonable.  It stated:  

“If the multiplier calculated by means of a lodestar cross-check is extraordinarily high or low, the 

trial court should consider whether the percentage used should be adjusted so as to bring the 

imputed multiplier within a justifiable range, but the court is not necessarily required to make 

such an adjustment.”  (Id., at 505.)  Counsel has provided such an analysis.   

In reviewing the documentation of fees, the materials are largely summary in nature, with 

some exceptions.  Ms. Cottrell provides her own qualifications, but there is no summary of the 

qualifications of the numerous other attorneys whose time has been billed to the matter.  The 

rates are relatively high (14 of the 16 attorneys are billed at $600 per hour or more), high 

enough that they likely would be justifiable for experienced attorneys, while perhaps not for 

junior attorneys.  Indeed, counsel’s declaration notes that while her rate has been approved, 

other courts have approved rates of $350 to $500 per hour for other attorneys in the firm.  

(Cottrell Decl, Par. 101.)  At Mr. Desai’s firm, he did over 80% of the hourly billings, and the 

timesheets suggest that much of it could have been done by a less experienced attorney.  In 

contrast, the Perez declaration and the Edgar declaration show somewhat lower rates for 

attorneys at those firms.  

With respect to the total number of hours, the tasks are only broken down in the most 

general categories (Cottrell Dec., Ho Dec., Perez Dec.) in contrast with the Desai declaration, 

which provides a task-by-task timesheet.  Based on the narrative history of the case, however, 

the total number of hours seems to be a reasonable fit with the tasks necessarily carried out.   

But this is only a lodestar cross-check, not a lodestar award.  Accordingly, the 

documentation is sufficient for these purposes.  Applying the lodestar to the actual fee award of 

over $2.9 million, results in a multiplier of 1.26.  This is neither extremely high nor extremely low 

and does not justify a departure in either direction.  Indeed, it is sufficiently low that it is not 

necessary to conduct further scrutiny of the lodestar amount.   

The costs appear to be reasonable. 

Payments to Plaintiffs:   

The proposed settlement provides for payments of $15,000 each named plaintiff, Ms. 

Justin Vorise, Alyssa Madrigal, Donna Holley, and Paul Williams.  Each provides a declaration 

stating that they frequently consulted their attorneys, that their deposition was taken, and that 
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they executed a general release.  Only Holley estimates the hours she spent on the case (75 to 

100).  None of the declarants identify any particular plausible claim that would be a valuable 

subject of a release.    While these payments are on the high side of what is typical in a class 

action, the Court has seen no information showing how it compares with the amount that 

individual employees will receive. 

Settlement Administration Costs: 

The settlement administration costs appear to be reasonable.  (Green Dec., par. 4, 

capping costs at $70,000 for administration to a group of 36,500 employees.) 

 

  

 4.  TIME:  9:00   CASE#: MSC16-00281 
CASE NAME: RANDOLPH VS. JOHN CAMPANILE GE 
HEARING ON MOTION TO/FOR DETERMINATION OF GFS FILED BY PREMIER 
BUILDING SYSTEMS 
* TENTATIVE RULING: * 
 
 Granted.  The Tech-Built factors are satisfied, and there is no opposition.  The proposed order 
submitted by moving party is sufficient and will be entered, upon proper submission to the 
Complex Litigation Department electronic mail in-box. 

  

 5.  TIME:  9:00   CASE#: MSC16-00815 
CASE NAME: EAVES VS ASHLAND, INC. 
HEARING ON MOTION TO/FOR ORDER REQ. OUT OF STATE PLNTFS TO FILE 
AN UNDERTAKING FILED BY ASHLAND, LLC, UNION OIL COMPANY OF 
* TENTATIVE RULING: * 
 

 Pursuant to Code of Civil Procedure section 1030, defendants Ashland and Union Oil 

move that plaintiffs be required to post an undertaking in the amount of $115,550 by the Estate 

of Gary Eaves and $100,550 by the family of Randy Eaves. 

Plaintiffs oppose motion on the ground that defendant Ashland Oil is not a California 

resident, and therefore is not protected by the statute.  As to Union Oil, plaintiffs argue that 

defendants have failed to separate costs involving Ashland from those involving Union Oil.  In 

addition, plaintiffs argue that the specific costs requested are not shown to be reasonable and 

recoverable.   Finally, they argue that defendants have not shown a reasonable possibility that 

they will prevail. They do not argue that they are unable to pay. 

 As to the first argument, plaintiffs rely on Yao v. Superior Court (2002) 104 Cal.App.4th 

327, 331, in which the court refers to the statute as protecting “California residents.”  Yao does 

indeed refer to California residents, but the case does not actually address the issue on its facts.  

The reference may simply reflect the typical circumstance, i.e., that where the plaintiff is a 

resident of another state, the case is being heard in California because the defendant resides in 

California.  In Yao, the issue was whether the statute applied to a non-resident defendant who 
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filed a cross-complaint.  The court found that it did not, both because the plain wording of the 

statute did not refer to cross-complainants (in contrast to many statutes that expressly reference 

them) and because it would not further the policy of the statute.  Consideration of these two 

factors supports defendants here.  First, the statute simply does not, on its face, limit the 

provision to defendants that reside in California.  Second, to the extent that the purpose of the 

statute is to protect a prevailing defendant from the difficulties of enforcing a California court’s 

costs order through proceedings in another state, that concern applies regardless of the 

residence of the defendant.  Accordingly, the statute applies to both Ashland and Union Oil. 

The next issue is whether defendants have shown a “reasonable possibility” that they will 

prevail.  While this is not an especially high threshold, courts have required a significant factual 

showing as to the merits of the case.  In Baltayan v. Estate of Getemyan (2001) 90 Cal. App. 4th 

1427, 1433, the Court reviewed extensive evidence from a previous arbitration (indeed, 

continued the matter until after the arbitration), plus other direct evidence submitted in support of 

the motion.  Here, defendant provide (1) general descriptions of the nature of the showing that 

must be made in a toxic tort case; and (2) general reference to its motion for summary 

judgment.  The simple fact that the motion has been filed, while it has yet to be reviewed by the 

Court, is not a sufficient ground to grant the motion.   

Shell’s motion for summary judgment is currently set for hearing on December 20, 2018.  

Ashland’s is set for January 3, 2019.  Accordingly, the Court is inclined to do as the trial court 

did in Baltayan, i.e., continue the matter until after the hearing on the motion for summary 

judgment.  Even if the motion is denied, review of the matter should enable the Court to 

determine whether there is a reasonable possibility that defendant will prevail in the action.  This 

process is somewhat unsatisfactory if the motion is granted, because it would be difficult to 

enforce the bond requirement, but this is a result of defendants’ choice not to provide any 

separate evidence supporting their case in support of this motion.  (If the motion were set for a 

date substantially in the future, the Court would simply conduct a review of those materials 

sufficient to determine this motion.)  

The Bonneville declaration sets forth that $57,000 in costs have been incurred in the two 

matters, based on a general reference to invoices “provided to me by our office’s accounting 

department[.]”  She estimates future costs including expert witness costs of $159,100 to 

$79,550 in each case.  The bases for these figures are opaque, at best.  Counsel is directed to 

provide a supplemental declaration providing greater detail.  Because the statute requires only 

that defendant show the costs “which may be awarded in the action[,]” the declaration need not 

be as detailed as would accompany a costs bill at the conclusion of the case. 

Plaintiffs have not made any showing of indigency, nor have they requested that the 

Court exercise its discretion to waive the undertaking requirement.  Whether this is because 

such a showing cannot be made or a strategic choice is immaterial. 

Accordingly, the motion is continued to December 20, 2018, 9:00 a.m.  Defense counsel 

is to file a supplemental declaration concerning the nature of the costs no later than December 

13, 2018. 
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 6.  TIME:  9:00   CASE#: MSC16-00815 
CASE NAME: EAVES VS ASHLAND, INC. 
HEARING ON MOTION TO/FOR FILE UNDER SEAL JOINDER AND SEP STMT OF 
UNDISP FAC FILED BY SHELL OIL COMPANY, INC. 
* TENTATIVE RULING: * 
 

 Granted.   

The Court finds the following facts support issuance of the order.  The information in 

question is relevant to the motion for summary judgment, and includes trade secrets, the 

disclosure of which could harm the moving party.  Specifically, Shell sold a product, Tolu-sol W 

HT, which was used by Cooper Tire in Texarkana, where plaintiffs worked.  The sales history of 

the product, as well as its chemical content, are confidential and proprietary information.  

Accordingly, disclosure of this type of information could prejudice Shell by allowing others to 

learn information about its product and its sales practices.  While the ordinary interest in the 

public availability of documents exists here as it does in any case, there is no specific evidence 

that the information here, involving events that occurred some time ago, involves a stronger 

than usual interest in confidentiality.  Other than allowing documents to be filed under seal, and 

requiring the filing of redacted versions in the public file, there is no more narrowly tailored 

method available to address the problem.   

Accordingly, the Court finds, pursuant to California Rule of Court 2.550(d) that: (1) There 

exists an overriding interest that overcomes the right of public access to the record; (2) the 

overriding interest supports sealing the record; (3) a substantial probability exists that the 

overriding interest will be prejudiced if the record is not sealed; (4) the proposed sealing is 

narrowly tailored; and (5) No less restrictive means exist to achieve the overriding interest. 

Shell is ordered to comply with California Rule of Court 2.550 and 2.551, including, 

but not limited to, Rule 2.550(e)(1)(B), i.e., all non-confidential records shall be included in the 

public file by filing redacted versions of the documents filed under seal. 

Shell is directed to prepare an order reciting the specific factual findings made by the 

Court, not merely parroting the findings set forth in CRC 2.550(d).  (See CRC 2.550(e)(1)(A) 

[sealing order must “[s]pecifically state the facts that support the findings[.]”]) 
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 7.  TIME:  9:00   CASE#: MSC17-01953 
CASE NAME: NEIL VS. HANLEES 
SPECIAL SET HEARING ON: MOTION FOR RECONSIDERATION OF 08/30/18 
HRG SET BY AMICUS THOMAS JAROBE 
* TENTATIVE RULING: * 
 

 Amicus Thomas Jarboe moves that the Court reconsider its previous order approving 

the settlement in this matter.  While opposing parties correctly point out Jarboe’s lack of 

standing (as a non-party) to file a motion to reconsider, the Court has authority to reconsider its 

order on its own motion.  (C.C.P. § 1008(e); Le Francois v. Goel (2005) 35 Cal. 4th 1094, 1105, 

n. 4.) 

In this instance, Jarboe points out that the Court’s prior decision contains an erroneous 

statement of fact, i.e., that Parr had not given a PAGA notice to the LWDA at an important time 

in the process.  Indeed, Parr had given such a notice on September 21, 2017, a fact not 

contested by the opposing parties.  This affected the Court’s reasoning, because, as the order 

stated, “with proper notice to all concerned, defendants would have been within their rights to 

choose to mediate only with Neil on the PAGA claims, since he was the only person who at that 

point had perfected his right to proceed under PAGA.”   

The issue, then, is whether this error is sufficient to persuade the Court that the result of 
the order should be changed.  The Court had noted that the failure to give notice partly justified 
Hanlee’s decision to negotiate with Neil rather than Parr.  While Mr. Parr would be well-
positioned to seek reconsideration based on this error, he has settled his claims with the 
defendants, and does not object to the settlement.  As the Court noted, “[w]hile this procedural 
history is not fatal to the validity of the settlement, to the extent that the Court ordinarily might be 
inclined to defer to the result of a mediation process, it is less inclined to do so under these 
circumstances.”    In considering the issue based on Parr in fact having given notice, the Court 
concludes that the decision is even less entitled to any deference that ordinarily would be given 
under such circumstances.  Nonetheless, in reviewing the substance of the settlement, the 
Court remains convinced that it meets the minimum legal standards, as set forth in the prior 
order.   

Accordingly, the motion to reconsider is denied. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-02571 
CASE NAME: ROEBBELEN VS. WEST CONTRA COST 
HEARING ON DEMURRER TO CROSS COMPLAINT of WEST CONTRA COSTA 
UNIFIED SCHOOL DISTRICT FILED BY INTERACTIVE RESOURCES, INC. 
* TENTATIVE RULING: * 
 

 Cross-Defendant Interactive Resources, Inc.’s Demurrer to the Cross-Complaint of West 

Contra Costa Unified School District is sustained with leave to amend. 
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 Cross-Defendant Interactive Resources, Inc. (“Cross-Defendant or “IR”) demurs to the all 

causes of action alleged against it on the ground Cross-Complainant failed to file a certificate of 

merit, pursuant to CCP § 411.35. The certificate must be filed before or concurrently with the 

complaint or cross-complaint.  Failure to file a certificate is a ground for demurrer or motion to 

strike. (Price v. Dames & Moore (2001) 92 Cal.App.4th 355, 359-360; CCP § 411.35(g).) 

 This litigation arises out of the renovation and expansion Nystrom Elementary School in 

historic Richmond.  On or about July 22, 2014, Roebbelen Contracting, Inc. (“Roebbelen”) as 

prime contractor and West Contra Costa Unified School District (“District”) entered into a written 

public works contract for the construction.  Roebbelen alleges the District breached the 

agreement by failing to provide complete and buildable plans; by failing to pay progress 

payments timely and in full; and by failing to make final payment, among other alleged 

breaches.  As a result, Plaintiff alleges damages in an amount that exceeds $6.5 million dollars.   

 The District had retained Cross-Defendant Interactive Resources, Inc., as the Project’s 

Architect of Record.  The District and IR entered into the Agreement for Architectural Services in 

2007, which contained an indemnity provision, later amended in 2015, whereby IR would 

indemnify the District for claims arising out of IR’s professional services.  The District tendered 

its defense of Roebbelen’s claims to IR on February 6, 2018. On March 9, 2018, IR denied the 

District’s tender.  The District file a cross-complaint against IR, on August 31, 2018, alleging 

three causes of action:  Breach of Contract (4th C/A); Declaratory Relief (6th C/A); and Express 

Indemnity (8th C/A).  Although the District does not allege a negligence cause of action, Cross-

Defendant argues IR’s duty to indemnify is triggered by performance falling below the standard 

of care. 

 Here, IR is a design professional who was retained to create design plans and 

specifications for the Project, and to provide construction administration services during the 

construction of the project.  Cross-Defendant argues California law is settled.  Prior to bringing a 

cause of action against a design professional that sounds in negligence, a certificate of merit 

must be filed.  The District failed to file such certificate.  As result, each cause of action failed to 

state facts sufficient to constitute a cause of action.  CCP § 430.10(e). 

 The District opposes the demurrer, arguing its claims against IR are focused solely upon 

a failure to defend, indemnify, and hold the District harmless from RCI’s claims.  The District 

does not contend IR committed professional negligence.  Instead, the District’s claims are based 

upon IR’s refusal to honor its contractual duty to defend and indemnify the District from 

Roebbelen’s claims.    

 The Court agrees with Cross-Defendant IR that section 411.35 is applicable for the 

following reasons: 

 First, Subdivision (a) of Code of Civil Procedure section 411.35 provides that a certificate 

of merit must be filed, “In every action, including a cross–complaint for damages or indemnity, 

arising out of the professional negligence of a person holding a valid architect’s certificate.”   

Subdivision (i) states, “For purposes of this section, ‘action’ includes a complaint or cross–

complaint for equitable indemnity arising out of the rendition of professional services whether or 
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not the complaint or cross–complaint specifically asserts or utilizes the terms ‘professional 

negligence’ or ‘negligence.’” 

  In view of the language of the section 411.35 and its purpose of discouraging frivolous 

professional negligence suits against design professionals (See Guinn v. Dotson (1994) 23 

Cal.App.4th 262, 270), the Court agrees with IR that the statute applies to the District’s 

contractual indemnity claims and that a certificate of merit is required. The duty to indemnify 

arises out of the professional services of IR. 

 Secondly, IR’s duty to indemnify under the contract is only triggered when the claim 

arises out of or pertain to the negligent errors or omissions, recklessness, or willful misconduct 

of IR connected to its performance of professional services, the Project or the Agreement.  The 

District and IR entered into the Agreement in 2007.  In 2015, the parties agreed to the Twenty-

Sixth Amendment, which replaced the indemnity provision of the original Agreement.  In Section 

10.1 of the Amendment, it states, “To the fullest extent permitted by California law and in 

accordance with California Civil Code section 2782.8…”  Civil Code section 2782.8 (effective 

version at time of contract) provided,  

  

(a)  For all contracts, and amendments thereto, entered into on or after January 
1, 2007, with a public agency for design professional services, all provisions, 
clauses, covenants, and agreements contained in, collateral to, or affecting any 
such contract, and amendments thereto, that purport to indemnify, including the 
duty and the cost to defend, the public agency by a design professional against 
liability for claims against the public agency, are unenforceable, except for claims 
that arise out of, pertain to, or relate to the negligence, recklessness, or willful 
misconduct of the design professional. The duty to indemnify, including the duty 
and the cost to defend, is limited as provided in this section. This section shall not 
be waived or modified by contractual agreement, act, or omission of the parties. 

 

 Accordingly, if the contractual duty to indemnify did not “arise out of, pertain to, or relate 

to the negligence, recklessness, or willful misconduct of the design professional” it would not be 

enforceable.   

  For these reasons, the demurrer is sustained with leave to amend.  If Cross-

Complainant chooses to amend the cross-complaint, including complying with CCP § 411.35, 

the amended complaint shall be file and served on or before December 27, 2018. 

    

Cross-Defendant’s Request for Judicial Notice 

 Cross-Defendant Interactive Resources, Inc. request the court to take judicial notice of 

the following: 
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1. Exhibit A—Roebbelen Contracting, Inc.’s complaint filed on December 29, 2017; 

2. Exhibit B—West Contra Costa Unified School District’s Cross-Complaint, filed on August 

31, 2018; 

3. Exhibit C—District’s Agreement for Architectural Services with IR, included in the Cross-

Complaint. 

The court takes judicial notice of Exhibits’ existence, but the not the truth of matters 

asserted in those documents. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-01331 
CASE NAME: VIGIL VS. MUIR MEDICAL GROUP 
HEARING ON MOTION TO/FOR PLNTF'S DEMURRER TO DEF'S ANSWER TO 
COMPLAINT FILED BY MARIA VIGIL 
* TENTATIVE RULING: * 
 
Hearing vacated.  Amended Answer filed 11/14/18. 

                                      ADD ON 

10.  TIME:  9:05   CASE#: MS18-0533 
CASE NAME: WELLS FARGO BANK VS VALPERGAS 
HEARING ON UD MOTION TO/FOR SUMMARY JUDGMENT FILED BY WELLS 
FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 

Hearing required.  

When a party files a motion for summary judgment in an unlawful detainer, defendant is 

entitled to present opposition “orally at the time of hearing or in writing.” (C.R.C. 3.1351(b).)  

Thus, the Court ordinarily would not issue a tentative ruling at all in such a motion.   In this 

instance, however, defendant has filed opposition, which the Court has reviewed.  Plaintiff is 

entitled to reply at the hearing.  Accordingly, the Court sets forth tentative views based on the 

papers filed to date, and the parties must appear.  

Plaintiff moves for summary judgment, asserting that this is a straight-forward post-

foreclosure unlawful detainer, i.e., that the plaintiff foreclosed on the property in a non-judicial 

foreclosure complying with all statutory notice requirements, that title was perfected, that a 

notice to quit was issued, and the defendant did not vacate.  Plaintiff further contends that 

various title issues raised by defendant in the unlawful detainer action cannot be raised as 

affirmative defenses here. 
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Defendant takes a different tack.  He does not dispute the facts concerning the 

foreclosure, but points out that he filed an earlier action disputing title, and that while 

defendant’s demurrer was sustained, that appeal of that matter is pending.  (Schwartz v. NDEX 

West, LLC, et al. (MSC 1500877, 1st DCA A148304.)  He therefore contends that, pursuant to 

Code of Civil Procedure section 916(a), this case is stayed by the appeal in the other case.  

Section 916(a) provides that, except as provided in certain other sections that do not apply here, 

“the perfecting of an appeal stays proceedings in the trial court upon the judgment or order 

appealed from or upon the matters embraced therein or affected thereby, including enforcement 

of the judgment or order, but the trial court may proceed upon any other matter embraced in the 

action and not affected by the judgment or order.”   

That provision does not apply here.  First, it applies to further proceedings in the case in 

which the appeal is filed.  Wells Fargo is not proceeding in the other case, or enforcing the 

judgment, it is simply proceeding in a separate case as it would had the first case never existed.  

The trustee’s sale upon which this case is based was conducted on August 20, 2018, long after 

the demurrer was sustained in the Schwartz v. NDEX matter.  Even if this case is considered a 

matter “embraced” by the judgment, the section provides that “the trial court may proceed upon 

any other matter not affected by the judgment or order.”  If defendant sought to preclude this 

case from proceeding, the proper procedure was to seek the appropriate writ, e.g., 

supersedeas, from the Court of Appeal.   

As to the merits, Defendant contends, that while Wells Fargo may have properly 

foreclosed on the interest of another party his interest in the property preceded and is superior 

to Wells Fargo’s interest, even if legitimately acquired.   Defendant, however, offers no evidence 

in support of this claim.  He does not provide any actual evidence, or even documents from the 

case.  Since the other case was resolved on demurrer, any such documents would consist 

merely of his allegations, which are not a sufficient response to a motion for summary judgment.  

“[A] party cannot rely on the allegations of his own pleadings, even if verified, to make or 

supplement the evidentiary showing required in the summary judgment context.”  (College 

Hospital, Inc., v. Superior Ct. (Crowell) (1994) 8 Cal. 4th 704, 720, n. 7.)  

Defendant also asserts that this action cannot proceed because, pursuant to Code of 

Civil Procedure section 430.10(c), [t]here is another action pending between the same parties 

on the same cause of action.”  First, this was grounds for the initial demurrer, which was 

overruled.  Second, this doctrine requires the moving party to establish that the other case 

involves the same cause of action (Plant Insulation Co. v. Fibreboard Corp.  (1990) 224 Cal. 

App. 3d 781, 789), and the same parties.  (Bush v. Superior Ct. (Rains) (1992) 10 Cal. App. 4th 

21374, 1384.  Defendant has established neither. 

Defendant also contends that he demurred to the complaint, and that the demurrer was 

heard by a Commissioner pursuant to Code of Civil Procedure section 259, and that he awaits a 

report from the Commissioner.  The demurrer was heard by the Commissioner pursuant to the 

“tantamount stipulation” rule.  Based on the minute order in the Court’s files, the demurrer was 

overruled on October 23, 2018, the day after the hearing.  On November 5, 2018, defendant 

filed a notice that he did not consent to the trial of the matter before the Commissioner, but this 
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had no effect on the earlier ruling.  Moreover, while in the past a standing order of the court 

provided for such reference hearings before the Commissioner, that order was modified on May 

30, 2018, and did not apply here. 

 


